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INTRODUCTION 

 General Electric Company (“GE”) submits this reply to the Commonwealth of 

Massachusetts’ Response (“MA.Resp.”) to GE’s Petition for Review of Final Modification of 

RCRA Corrective Action Permit Issued by EPA Region 1 (“GE.Pet.”).1  The Commonwealth’s 

Response only reinforces the merits of GE’s positions.  In particular, the Commonwealth’s 

Response makes it clear that EPA has inappropriately deferred to the Commonwealth’s policy 

preferences, which is both inconsistent with the law and not grounded in the controlling criteria 

expressed in the legally binding agreements.   

ARGUMENT 

I. The Out-of-State Disposal Requirement Conflicts with the Consent Decree and Is 
Clearly Erroneous. 

 
 The Commonwealth tries, first and foremost, to bolster EPA’s decision to require that 

about a million cubic yards of sediments and soil be transported to and disposed of at out-of-state 

facilities.2  MA.Resp. at 13-28.  The Commonwealth’s opposition to landfills of any type within 

its borders is not an appropriate decision factor for EPA in selecting a Rest-of-River remedy for 

the reasons stated in GE’s Petition and its reply to EPA’s Response. See GE.Pet. at 20-25; GE’s 

Reply to EPA’s Response (“GE.Reply-to-EPA”) at 6-11.  

A. State policy preferences cannot trump legal requirements established by statute 
and judicially enforceable agreements. 
 

 It is well established that it is the Federal Government’s role to ensure that no one State 

burdens the others with its wastes; and for more than 30 years, CERCLA has provided that each 
                                                 
1  References to key documents have been provided in attachments to GE’s petition or EPA’s 
response to it.  This Reply includes five new attachments.  See above List of Attachments. 
2  The Modified Permit ostensibly requires disposal only in licensed “off-site” facilities, but the 
Commonwealth admits (and EPA does not deny) that there are no such facilities in 
Massachusetts.  MA.Resp. at 15, n.5.  Off-site disposal, then, means disposal in another state. 
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State must adequately assure the availability of hazardous waste disposal facilities with sufficient 

capacity for the destruction, treatment, or secure disposition of all hazardous wastes that are 

reasonably expected to be generated within the State.  CERCLA § 104(c)(9).3 It is arbitrary for 

EPA to allow Massachusetts to avoid this obligation and veto a remedy that EPA has found 

effective and protective. 

Massachusetts’ most recent response to the CERCLA § 104(c)(9) mandate was in 1994, 

when it reported that it had no hazardous waste landfill capacity.  1993 Hazardous Waste 

Capacity Assurance Plan for the Commonwealth of Massachusetts, Phase I, Table 4 (provided in 

Attachment 1 to this Reply).  Nothing has changed since.  In its final 2010-2020 Solid Waste 

Master Plan (April 2013) (“MA Master Plan,” excerpts provided as Attachment 2 to this Reply), 

the Commonwealth reported a steep decline in overall in-state landfill capacity that could be 

made up for by (1) preventing waste from being generated in the first place, (2) increasing 

recycling and composting, (3) developing new in-state disposal capacity, and/or (4) increasing its 

export of waste to disposal facilities in other states.  MA Master Plan at 13-14.  The Master Plan 

went on to say that “[t]he Commonwealth’s policy is to meet our waste management capacity 

need primarily through the development of increased recycling and composting capacity,” id. at 

15; but composting and recycling are not options for the Rest of River sediment and soil.  The 

Master Plan was equally blunt about the Commonwealth’s continuing opposition to landfills, 

admitting that “Massachusetts has had a moratorium to limit certain forms of disposal capacity 

since 1990,” and that, while the Commonwealth has since lifted the moratorium insofar as it 

                                                 
3  The Senate Report underlying Section 104(c)(9) of CERCLA stated:  “While everyone wants 
hazardous waste managed safely, hardly anyone wishes it managed near them,  This is the 
NIMBY syndrome (not in my backyard).  Yet, if the [RCRA] and Superfund programs are to 
work – if public health and the environment are to be protected – the necessary sites must be 
made available.”  S. Rep. No. 11, 99th Cong., 1st Sess. (1985) at 23.     



 

3 

applied to landfills and will not re-establish a formal moratorium on new landfill capacity, “no 

new landfill capacity is projected to be developed over the next decade.”  Id. at 47, 50.  

 Thus, the Commonwealth’s objection to on-site disposal is effectively a policy choice to 

shift burdens to other states.  However, regardless of the Commonwealth’s policy preferences, it 

has a controlling statutory duty to assure that sufficient room exists for the disposal of hazardous 

wastes generated in-state, and its policy preferences cannot trump the legally controlling 

documents that govern EPA’s decision here.   

EPA’s selected remedy will mandate the generation of a million cubic yards of sediment 

and soil, for which disposal capacity must be found or created somewhere.  Initially, 

Massachusetts vehemently opposed removal of this magnitude in its 2011 comments on GE’s 

Revised Corrective Measures Study, which recommended on-site disposal.   See MA 2011 

Comments (provided in Att.4 to GE.Pet.).  Now, years later, Massachusetts supports much more 

removal, and its associated adverse impacts.  This reversal came only after EPA agreed to insist 

on sending the removed sediments and soil out of state at an additional cost to GE of up to 

approximately one quarter of a billion dollars.  MA.Resp. at 12 and 13 n.2.  

The Commonwealth’s arguments on the disposal issue in its Response are largely 

repetitive of arguments made by EPA in its Statement of Position in the dispute on EPA’s 

notification of its intended final decision (“EPA.SOP”) and/or in its Response to Comments.  GE 

addressed those arguments in its petition.  The Commonwealth’s arguments are also, in part, 

duplicative of arguments made by EPA in its response to GE’s petition (“EPA.Resp.”).  GE 

anticipated some of these arguments in its petition and refuted the others in its reply to EPA’s 

response, as cited in the subsequent sections of this Reply. 
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B. On-site disposal is as protective of human health and the environment as out-of-
state disposal. 

  
Like EPA, Massachusetts now argues that out-of-state disposal is more protective of 

human health and the environment than on-site disposal.  MA.Resp. at 14-18.   But, like EPA, 

the Commonwealth cannot and does not explain the Agency’s prior admission that on-site 

disposal in a properly designed and maintained facility “would provide high levels of protection 

to human health and the environment,” EPA Statement of Basis (“Stmt/Basis”) at 35 (in Att. 5 to 

GE.Pet.), or the fact that EPA has selected on-site (or other local) disposal at numerous sites 

throughout the country, including in Massachusetts and at this very Site.  See GE.Pet. at 12-13. 

In substance, moreover, the Commonwealth’s arguments on protectiveness mostly echo 

arguments made by EPA and addressed elsewhere by GE.4  

The Massachusetts Response does make a few additional points about protectiveness that 

warrant a separate reply.  First, while GE has already dealt generally with the argument that on-

site disposal would be less protective because leachate could be released from trucks carrying it 

to the GE water treatment facility in Pittsfield, see GE.Pet. at 16-17, the Commonwealth 

specifically asserts that such transport “could generate as much as 600,000 gallons of leachate 

per month for 10 to 20 years, requiring more than 1,000 truck trips….”  MA.Resp. at 16.  These 

numbers are inaccurate for two reasons.  First, the Commonwealth’s figures were drawn from 

EPA’s estimates for a remedy that EPA did not choose (disposal of 2 million cubic yards of soil 

                                                 
4  See GE.Pet. at 14-16, GE.Reply-to-EPA at 13-14 (refuting arguments that an on-site disposal 
facility would not meet default landfill siting requirements under the Toxic Substances Control 
Act [“TSCA”]); GE.Pet. at 16-17, GE.Reply-to-EPA at 11-12 (discussing alleged potential for 
releases from on-site and off-site disposal facilities); GE.Pet. at 17, 19-20 (refuting argument that 
on-site disposal would alter existing habitats). 
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and sediments, not the 1 million cubic yards that will require disposal under the selected 

remedy).  See EPA’s Comparative Analysis (“Comp/Analysis”) at 64 (in Att. 10 to EPA.Resp.).   

Second, and more significantly, the Commonwealth fails to disclose that the quantity of 

PCBs in the leachate to which it refers will be miniscule.  In fact, GE has shown that the total 

mass of PCBs transported by truck to the water treatment facility in Pittsfield would be 

approximately 0.2 ounce per month over the life of the Rest-of-River remedy (2 pounds over an 

assumed 13 years or 156 months).  To avoid the “risk” of transporting 0.2 ounce of PCBs per 

month over a short distance, the Commonwealth readily accepts the long-distance transportation 

of 240 pounds of PCBs per month (38,000 pounds divided by 156 months).  See GE Comments 

on Draft Permit Modification (“GE Comments”) at Table 2 (in Att. 7 to GE.Pet.).  In other 

words, under this analysis, out-of-state disposal could expose nearly 20,000 times more PCBs by 

mass to accidental spillage during transport, over far greater distances, than the on-site 

alternative.5  

GE could eliminate the need for any transport of leachate by constructing a water 

treatment plant at the disposal site itself; but even if it were to treat the leachate at its plant in 

Pittsfield, the tiny amount of PCBs that would be carried by truck is roughly equivalent to the 

amount of PCBs found in 16-24 fluorescent light ballasts manufactured in the pre-TSCA era, 

which are routinely transported by homeowners and others for disposal.6  If the Rest-of-River 

                                                 
5  EPA previously made the same argument the Commonwealth makes, Comp/Analysis at 61, 64, 
68, 69 (in Att. 10 to EPA.Resp.); but after GE pointed out the comparison described in the text, 
EPA did not make this argument either in its submittal in the dispute resolution on EPA’s 
intended final decision or in its Response to this Board.  See EPA.SOP (Att. 9 to GE.Pet.) at 52; 
EPA.Resp. at 16-18. 
6  EPA estimates that there are 1 to 1.5 ounces of PCBs in the capacitor fluid in pre-TSCA 
fluorescent light ballasts.  https://www.epa.gov/pcbs/polychlorinated-biphenyl-pcb-containing-
fluorescent-light-ballasts-flbs-school-building.    
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remedial work lasted for 13 years, the risks attending the transport of leachate from an on-site 

disposal facility would be – at most – roughly equivalent to the risk of transporting one or two 

fluorescent light ballasts per year for a distance of about ten miles. 

Second, Massachusetts argues that an on-site disposal facility would be located in an area 

with no known contamination, whereas out-of-state landfills already contain hazardous 

substances.  MA.Resp. at 17.  The Commonwealth does not and cannot explain why this 

difference would make the on-site disposal facilities unprotective.  Moreover, its claim relies on 

the supposition that there is unlimited out-of-state landfill capacity in contaminated areas to 

manage remediation wastes.  There is no support for this assumption.  Nationwide capacity is not 

infinite.  Even if the one million cubic yards of sediment and soil that would be generated in the 

course of the Rest-of-River remedy were placed in a previously used, and therefore 

contaminated, portion of an existing out-of-state landfill, Massachusetts would use up a million 

cubic yards of that other state’s landfill’s capacity, bringing it that much closer to the point at 

which it would have to either (1) open a new cell in an uncontaminated area or (2) shut down.  

And even if the out-of-state landfill could accommodate all of the soil and sediments from the 

Rest of River in areas of “known contamination,” that space would then be unavailable to receive 

waste from other sites, shrinking nationwide capacity.7  Once overall capacity is exhausted, a 

new landfill in an area with “no known contamination” will be required somewhere and, but for 

                                                 
7  There is a limited supply of hazardous and non-hazardous waste landfill disposal capacity.  
EPA’s latest National Capacity Assessment Report states that, although there is currently an 
adequate supply, “the industry is consolidating and restructuring as indicated by the existence of 
fewer landfills…[than previously reported].  The dynamic hazardous waste market and the 
uncertainty of the permitting process make it difficult to guarantee that the current surpluses 
of hazardous waste management capacity will continue to exist.”  National Capacity 
Assessment Report: Capacity Planning Pursuant to CERCLA Section 104(c)(9) (March 25, 
2015) at 12 (emphasis added). 
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the exercise of federal authority consistent with the CD, the Commonwealth will continue to 

make sure it isn’t in Massachusetts.  On-site disposal, on the other hand, will create new landfill 

capacity, and will ensure that remediation of the Rest of River does not exacerbate the national 

problem of creating and maintaining adequate landfill capacity for hazardous wastes. 

Finally, the Commonwealth asserts that out-of-state disposal will allow the remedy to be 

implemented faster.  MA.Resp. at 17-18.  It provides no support for that assertion.  The Board 

has been given no reason that an on-site disposal facility could not be built within the remedial 

design period, or that it would take significantly longer than building a rail loading facility and 

negotiating contracts with rail carriers and off-site disposal facilities.  As GE has already shown, 

GE.Pet. at 21-22, GE.Reply-to-EPA at 7-9, “implementability” is really a stalking horse for EPA 

to accommodate Massachusetts’ opposition to locating a new landfill anywhere within its 

borders, and that accommodation exceeds EPA’s authority under the CD and makes the 

Agency’s selection of out-of-state disposal arbitrary and capricious because of its reliance on an 

improper factor.  See also GE.Pet. at 22-23, GE.Reply-to-EPA at 9-10 (refuting argument that 

EPA could consider state and local opposition to on-site disposal because CD-Permit authorized 

consideration of “other relevant information in the Administrative Record”). 

C. Compliance with ARARs does not justify rejecting on-site disposal. 
 
The Commonwealth contends that on-site disposal would not comply with applicable or 

relevant and appropriate requirements (“ARARs”).  In particular, it relies on the provisions of the 

Massachusetts hazardous waste and solid waste regulations prohibiting a disposal facility in an 
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Area of Critical Environmental Concern (“ACEC”).  MA.Resp. at 19-21; see 310 CMR 30.708; 

310 CMR 16.40(4)(d).8   

Chronological context is important here.  Before Massachusetts designated the Upper 

Housatonic ACEC in the Rest of River in 2009, there was no prohibition on siting a disposal 

facility there.  By the time the Commonwealth made the designation, the CD was almost a 

decade old and GE had already submitted the Rest-of-River Corrective Measures Study (“CMS”) 

specified by the CD-Permit, in which it evaluated several potential disposal remedies, and 

specifically recommended on-site disposal, under the nine remedy-selection criteria specified in 

the CD-Permit.  When Massachusetts designated the Upper Housatonic ACEC, moreover, the 

only prohibition on siting a disposal facility in an ACEC was in the state solid waste disposal 

regulations, which, as noted above, do not apply to the sediment and soil that would be subject to 

on-site disposal here.  However, the Massachusetts Department of Environmental Protection 

amended its hazardous waste regulations in 2013 to include such a prohibition, 310 CMR 

30.708, ensuring that the prohibition applied to an on-site disposal facility in the ACEC.  

The chronology provides context for the Commonwealth’s regulatory intentions.  The 

ACEC designation and the amended hazardous-waste regulations together were intended to 

buttress the Commonwealth’s opposition to on-site disposal, and, in essence, attempt to constrain 

EPA’s decision.  That is exactly how the Commonwealth’s actions were contemporaneously 

perceived.  For example, when it commented on the proposed ACEC designation in 2009, the 

                                                 
8  As discussed in GE’s petition and EPA admits, the Massachusetts solid waste regulations do 
not apply to wastes that contain PCB concentrations at or above 50 mg/kg or are commingled 
with such wastes, which are considered hazardous wastes and comprise the waste anticipated 
here.  See GE.Pet. at 18; 310 CMR 16.01(4)(a).  The provision of the Massachusetts hazardous 
waste regulations that prohibits disposal in an ACEC would apply to such wastes, although the 
remainder of those regulations would not.  See GE.Pet. at 18 n.12; 310 CMR 30.501(3)(a).      
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Lee Community Development Corporation said it had been told that the ACEC “is a tool that 

may prevent” GE from “stockpil[ing]” PCBs or from creating “a PCB dump within the 

Housatonic corridor.”  Attachment 3 hereto.  Congressman John Olver wrote in support of the 

designation that “the ACEC and its accompanying regulations comprise [ARARs], and thus must 

be considered by the EPA and General Electric Company in its operations within the designated 

area,” and that “[t]his contingency is one of the greatest potential benefits of the proposed ACEC 

designation.”  Attachment 4 hereto.  Likewise, when it commented on the proposed 2013 

amendments to the hazardous waste regulations, GE pointed out that the “proposed revision at 

this time seems calculated to interfere with EPA’s imminent selection of the Rest of River 

Remedial Action, and specifically to seek to circumvent the remedy selection criteria … [which] 

compel the conclusion that sediment and soil removed from the Rest of River should be placed in 

a state-of-the-art landfill constructed for that purpose near the River.”  Attachment 5 hereto.  

The Board need not determine whether the CD allows the Commonwealth to influence 

the remedy-selection process by creating an ARAR for the Rest of River through the 

implementation of a regulation that acquires post hoc relevance to a proposed remedy.  Even if 

the ACEC prohibition was a valid ARAR, it is no impediment to on-site disposal. Two of the 

three identified locations for an on-site facility are outside the ACEC.9  The Woods Pond Site is 

within those boundaries, but that site is a former sand/gravel quarry where on-site disposal would 

not affect any of the resources of the ACEC.  Back in 2009, the Commonwealth assured EPA 

and local business interests that the ACEC designation would not be used “to delay or preclude 

                                                 
9   Massachusetts claims that on-site disposal at these sites would not comply with other ARARs 
which would need to be waived.  MA.Resp. at 21.  GE has already demonstrated that these 
claims are false.  See GE.Pet. at 19, GE.Reply-to-EPA at 15 (showing that the facility at the 
Forest Street Site could be conducted in accordance with the state wetland regulations without 
the need for a waiver); GE.Pet. at 19-20, GE.Reply-to-EPA at 15 (responding to the claim that 
the Rising Pond Site is adjacent to a priority habitat of a rare species). 
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remediation” along the Rest of River, would not “impede development or redevelopment” in 

general, and in particular did not mean that redevelopment of an existing industrial parcel “is in 

any way incompatible with the protection of the natural environment.”  Attachment 1 to 

GE.Reply-to-EPA at 17-18.  Now, however, Massachusetts insists that “prior or current property 

use,” such as the use of the Woods Pond Site as a quarry, “is simply irrelevant” to the application 

of its putative ARAR.  MA.Resp. at 20.  The Board should not allow such a transparent ploy. 

D. An on-site disposal facility provides equivalent control of sources of releases as an 
out-of-state facility. 

 
Finally, the Commonwealth asserts that off-site disposal provides better control of 

sources of releases “since on-site disposal presents a risk of potential future releases to the 

Housatonic River Watershed, whereas off-site disposal presents no such risk.”  MA.Resp. at 22; 

see also id. at 23.  As GE has explained, GE.Reply-to-EPA at 11-12, this argument is 

inconsistent with the text of the CD-Permit and exposes the parochial motivations of EPA’s 

selection of out-of-state disposal.  On-site and out-of-state facilities are equally protective, and 

that is certainly true with respect to their ability to control sources of releases.  The only practical 

difference is that Massachusetts, as a matter of policy, prefers pass the theoretical risk of a 

release from a disposal facility on to another state while adding the risks of long-distance 

transportation. 

Massachusetts admits that its purpose here is to keep the removed material out of its 

figurative backyard: “After all, if issues arise with off-site disposal, the Housatonic River 

watershed is unaffected, whereas the Housatonic River watershed will bear the negative impacts 

if issues arise with on-site disposal.”  MA.Resp. at 23.  The Commonwealth’s bias may be 

understandable, but EPA has no authority to accommodate it under the CD-Permit, which 

specifies “Control of Sources of Releases” – not “Control of Sources of Releases to the 
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Housatonic River Watershed” – as a General Standard, CD-Permit at Condition II.G, and which, 

for reasons GE has explained, does not allow the Agency to take state (or local) opposition into 

account when selecting a remedy.  GE.Pet. at 20-25; GE.Reply-to-EPA at 6-11.10 

II. The Remedy Selected for Woods Pond Conflicts with the CD and Is Clearly 
Erroneous. 

 
In supporting EPA’s deep-dredging remedy for Woods Pond, the Commonwealth relies 

primarily on the fact that it will involve a large mass removal of PCB-containing sediments.  

MA.Resp. at 28-29.  It does not deny that mass removal is not a Rest-of-River remedy-selection 

criterion.  Nor does it dispute that a remedy with much less removal would achieve the same 

reductions in fish PCB concentrations and in direct contact and ecological risks as EPA’s 

remedy.  Rather, the Commonwealth contends that mass removal in Woods Pond will have other 

benefits, as discussed below.  These arguments do not withstand scrutiny. 

First, it claims that “even if GE remains the dam owner in perpetuity, there is no 

guarantee that the dam will never breach or fail, including when factoring in unknowns or 

uncertainties associated with climate change,” and that mass removal is therefore “more 

reasonable and prudent.”  Id. at 29, 30.  The possibility of a dam breach or failure, however, 

remains entirely speculative, particularly given GE’s performance of the necessary monitoring 

and maintenance of the dam, which is critically important to GE since a failure or material 

breach would expose GE to claims for additional natural resource damages (“NRD”) that are not 

covered by its CD covenants.  See GE.Pet. at 29.  The parties agreed, and the CD provides, that 

                                                 
10   The Commonwealth’s arguments on the other criteria in the CD-Permit have been addressed 
in GE’s petition and its reply to EPA’s response.  Regarding Massachusetts’ arguments on 
implementability (MA.Resp. at 23-26), see GE.Pet. at 21-23, GE.Reply-to-EPA at 7-9.  
Regarding Massachusetts’ argument on costs, including the claim that EPA rejected two disposal 
options that would have been more expensive than out-of-state disposal (MA.Resp. at 27), see 
GE.Pet at 11-12;, GE.Reply-to-EPA at 6.   
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EPA would develop a PCB fate, transport, and bioaccumulation model to be used to evaluate 

various remedial alternatives so as to inform EPA’s selection of a remedy.  See CD ¶22.g.  

During the course of the development and application of that model, Massachusetts had several 

opportunities to comment (i.e., during three peer reviews of the model and on GE’s proposal for 

and report on its CMS).  If EPA or Massachusetts had believed that a dam breach or failure was a 

real risk, then EPA should have required, or the Commonwealth should at least have suggested, 

that that scenario be modeled, so that the impacts could be scientifically evaluated, rather than 

simply using it now as a speculative basis for deeper dredging.  Yet neither EPA nor 

Massachusetts did so.   

EPA’s choice of more mass removal based on conjecture cannot justify the non-

speculative and substantial increase in cost and adverse short-term impacts (e.g., greenhouse gas 

emissions) resulting from that extra removal. 

Massachusetts also relies on the incremental reduction in downstream PCB transport 

resulting from the small increase in trapping efficiency from EPA’s deep-dredging remedy.  

While the Commonwealth asserts that this small increase could be significant, MA.Resp. at 30, 

the fact is that the difference would not (according to model projections) affect whether the 

Downstream Transport Performance Standard is attained, and would not translate to any 

reduction in risks due to fish consumption, direct contact, or ecological impacts, and thus would 

not increase the protectiveness of the remedy.  Accordingly, the Commonwealth’s argument 

cannot justify the increased costs and short-term adverse impacts of EPA’s remedy.   
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III. The MESA Conservation/Net Benefit Plan Requirement Is Overbroad and Violates 
the CD.  

 
In its petition, GE challenged EPA’s requirement that, where the implementation of the 

remedy would result in a “take” of state-listed species, GE must prepare and submit, under the 

Massachusetts Endangered Species Act (“MESA”) regulations, a Conservation and Management 

Plan for providing a “long-term net benefit” to the species.  GE.Pet. at 53-54.  GE showed that, 

under the MESA regulations, the requirement to submit such a plan does not apply where the 

take would impact a significant portion of the local population, as it would for several species 

here.  In these circumstances, the take is prohibited altogether and no plan is required. 

The Commonwealth argues that the requirement to submit a Conservation and 

Management Plan applies separately and apart from the condition that the take impact only an 

insignificant portion of the local population, and that the Massachusetts Division of Fisheries and 

Wildlife (“MassDFW”) has interpreted the regulations to require submission of a Conservation 

and Management Plan even where the take would impact a significant portion of the local 

population.  MA.Resp. at 32-34.  That argument cannot be squared with the plain language of the 

regulation itself.  That regulation (321 CMR 10.23(2)) provides that the MassDFW Director  

“may issue a conservation and management permit, provided:  

(a) The applicant has adequately assessed alternatives to both temporary and permanent 
impacts to State-listed Species; 

(b) An insignificant portion of the local population would be impacted by the Project or 
Activity, and; 

(c) The applicant agrees to carry out a conservation and management plan that provides 
a long-term Net Benefit to the conservation of the State-listed Species . . .” 
(emphasis added). 

The regulation thus makes clear that all three conditions must be met before a take can be 

permitted.  Consequently, if there is a significant impact on the local population, the take cannot 
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be permitted and the requirement for a Conservation and Management Plan does not come into 

play.  The MassDFW’s interpretation to the contrary is arbitrary and capricious because it 

conflicts with the plain language of the regulation.11 

The Commonwealth also challenges GE’s additional argument that the requirement to 

submit a Conservation and Management Plan providing a “long-term net benefit” to the species 

taken conflicts with the CD because it effectively constitutes a form of NRD, for which the CD 

provides a covenant not to sue from the Federal and State Governments.  MA.Resp. at 34-36.  

First, the Commonwealth points out that, as part of the satisfaction of the Governments’ claims 

for NRD, the Consent Decree requires “[p]erformance of the response actions required under this 

Consent Decree.”  Id. at 35, citing CD ¶112.a.  That is an accurate recitation of the text, but a 

circular argument.  While the CD requires, as part of the NRD settlement, that GE conduct the 

response actions required under the CD, it does not allow for the response actions to include the 

paying of compensation for a take – which is the issue raised by GE.    

The Commonwealth similarly contends that, since the NRD covenants in the CD are 

contingent upon performance of the required response actions, they do not apply until the Rest-

of-River Remedial Action is complete.  MA.Resp. at 35-36.  That is not so.  Paragraphs 161.d(i) 

and 166.e provide that the covenants not to sue for “future liability” “shall be effective for each 

Removal or Remedial Action … upon EPA’s Certification of Completion for that individual 

Removal or Remedial Action” (emphasis added).  However, that does not affect the timing of the 

NRD covenants not to sue for past or current liability.  Paragraphs 161.d(i) and 166.e provide 

                                                 
11  The Commonwealth also claims that EPA could waive this regulation’s requirement that there 
must be an insignificant impact on the local population, but leave in place the requirement for a 
Conservation and Management Plan.  MA.Resp. at 34.  But EPA has not done so.  And it could 
not do so since, as shown above, the regulation has three conditions all of which must be met.  
Thus, if EPA had decided to waive this regulation as an ARAR, it would have had to waive the 
entire regulation, not just one selective condition.     
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that those covenants took effect upon GE’s payment of certain costs shortly after entry of the 

CD.  For that reason, those covenants are applicable now, and neither the United States nor 

Massachusetts could today sue GE for recovery of NRD.  

Finally, the Commonwealth relies on Paragraph 166.a.(iv)(A) of the CD, which provides 

that nothing in the covenants shall be interpreted as modifying GE’s obligation to comply with 

ARARs.  Id.  Again, that contention is circular because it doesn’t answer the question of whether 

the MESA requirement for a “net benefit” plan is an appropriate ARAR or an unlawful effort to 

recover additional NRD.  

CONCLUSION 

For the foregoing reasons and those set forth in GE’s Petition, GE urges the Board to 

reject the Commonwealth’s arguments. 

STATEMENT OF COMPLIANCE WITH WORD LIMITATION 

In accordance with 40 C.F.R § 124.19(d)(1)(iv), undersigned counsel certifies that the 

foregoing Reply to the Commonwealth of Massachusetts’ Response to GE’s Petition contains 

4,656 words, as counted by a word processing system, including headings, footnotes, quotations, 

and citations in the count, but not including the cover, Table of Contents, Table of Authorities, 

Table of Attachments, Glossary of Terms, Statement of Compliance with Word Limitation, or 

signatories; and thus this Reply meets the 7,000-word limitation specified in the Board’s rules at 

40 C.F.R. § 124.19(d)(3).  
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 Respectfully submitted, 

Attorneys for Petitioner General Electric Company 
  

Dated:  March 24, 2017 
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